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‘ARE WE A DEMOCRACY?

“ A RE we or are we not a democracy?” ask Mr. Jaya-

prakash Narayan and Mr. M. R, Masani in a
statement issued to the press commenting on the arrest
and subsequent release in Karnal in Haryana of
Acharya Kripalani.

“The arrest of Acharya Kripalani, a Gandhian elder
statesman belonging to no party, who had gone to
Karnal with the legitimate purpose of inaugurating a
kisan conference to protest against what its sponsors
considered to be a violation of civil liberties, under-
lines the growing intolerance of dissent, even when it
is constitutional,” the statement proceeds to say.

Referring to the practice of the Haryana Govern-
ment of passing prohibitory orders on the eve of a

meeting and turning a normal democratic activity into
an offence, Jayaprakash and Masani recall “the good
old days under British rule when, in the goodly com-
pany of Mahatma Gandhi and many others, we used to
violate deliberately what Gandhiji used to call lawless
laws’. Is the time coming when good citizens would
once again have to assert their rights by a resort to
satyagraha?”

According to Jayaprakash and Masani, the only way
to stop such undemocratic trends from developing is to
join and build up strong and effective non-party organi-
sations of citizens for the protection of intellectual
freedom and civil rights and liberties.

THE JUDICIARY —U.K. AND U.S. MODELS

A. G. Noorani

Government of Laws and not a Government

of men is the vital difference between constitu-
tional democracy and despotism. The concept of the
Rule of Law has been enlarged, rather, enriched in
recent years. Central to the concept is the role of the
Judiciary. “An independent judiciary is an indispens-
able requisite of a free society under the Rule of Law”
the Delhi Congress of the International Commission of
Jurists held in 1959 observed.

The power of the administration is on the increase.
It would be most unfortunate if this is not accom-
panied by a corresponding increase in the power of
the judiciary to keep the administration within bounds.
The modes of judicial control of administrative action
vary from State to State, but the itself concept is com-
monly accepted. The Indian legal system is drawn on
the experience of two democracies, the British and
the American, without emulating blindly either of
them.

A comparison of the two models would be very
helpful. In 1969 a small team of American Judges and
lawyers, academic and practising, visited England to

observe aspects of the British legal machinery and
discuss them with a comparable British team. The
latter followed it up by paying a reciprocal visit to
the U.S. The inter-change on administrative law has
resulted in a most instructive volume LEGAL CON-
TROL OF GOVERNMENT (Oxford University
Press; £3) which is edited by two acknowledged
authorities, Professors Bernard Schwartz and H. W. R.
Wade, who were members of the teams.

Ot the two, American administrative law is more
developed. It led Prof. Hairy Street to remark, once,
“American administrative law is so much more deve-
loped than the British that there is little for the Ameri-
can lawyer to learn from the British experience—except
to be on guard against a weakening of judicial control.
Cannot Marshall Plan Aid include administrative law?”

The approach naturally differs according to the con-
stitutional system. The U.S. has a written Constitution
with a judicially enforceable Bill of Rights. In Britain
Parliament is supreme. Constitutional issues permeate
American law and life to an extent that foreign

(Continued on page 14)
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