








The Evolution of Freedom First

With the winning of independence, new tasks and responsibilities opened up for the Indian citizen
and the elite. The dream of our political leaders who had led us to freedom was that, with independence
our country would launch towards the winning of a new world where the ideals deeply cherished by the
freedom movement itself would be realized — the creation of a new society, secular in its foundation, ensuring
liberty of thought, belief and action and the realization of economic and social justice to all the citizens of
the free republic.

Many among the younger political leadership had come of age during the economic and social experiments
of Soviet Russia, and some saw in the Soviet experiment the dawning of a new world, where the dreams
of social thinkers would be fully realized — the abolition of poverty, the extension of democracy, the ending
of disabilities arising from religious beliefs, the furtherance of social and gender equality, full employment
and realization of rights through elections. .From the middle of the nineteenth century socialism has had its
devoted adherents in the west, and socialism had become part of the intellectual baggage of Asians as
well. In many parts of Asia, there were devoted nationalists who saw the Soviet experiment as worth
emulating. Those who had grown up politically in the 1940s can recollect how the youth then had come
under the spell of the experiments of the Soviet Union.

Young people then, no less than the congress leadership at the intermediate level, had no immediate
or distant knowledge of the traumatic experiences of European history. Hitler was a far off figure, who
comforted the Indian for the enormous privations that he had dealt to the hated British Imperial power, the
ramifications of the Jewish problem with the pogroms and the concentration camps, did not get reflected
in the Indian consciousness. On the contrary people like Tagore and Nehru who had visited the Soviet
Union were impressed. Totalitarianism was entirely a novel experience in global history. What loomed large,
was the potentialities and the promise of national planning. Even before India’s independence, the Congress
Party had established a planning commission with Nehru as Chairman. All were taken in by the siren voices
of the Soviet Union, in blissful ignorance of the threat of Soviet Communism, its inhuman treatment of
dissenters, the Gulag, the reach of the Secret Police and the forcible invasion of East European countries.

It was in this context that Freedom First began publication in June 1952. Its main thrust was the
defense of cultural freedom, to expose the reality of Soviet communism and its mouthpiece in India, the
Communist Party of India.

Freedom First was a journal with a difference. While politics was important other items were not
neglected. It had a place for humour, cartoons and profiles of people. It championed the idea of an open
society of the conflict of ideas, of matters cultural and intellectual besides politics. It began to champion
alternatives to socialism, advocated free enterprise, propagated the cause of secular values, minority views
and the culture of the minorities. Gradually it grew to be an advocate of Liberalism and its values, and
soon evolved as the only journal in the country viewing and interpreting events and policies from a Liberal
perspective.

It is said, that nothing is as dull as yesterday’s newspaper. Like all truisms this needs modification.
It was, while collecting items for inclusion that we realized as to how many good things there were to
read in almost every issue. The spread is before you and you can judge this for yourself.
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topical treatise. The book does not deal with vio-
lation of liberty of the individual. It does not give
any instances.

Secondly, though Mill was a Utilitarian and
to some extent echoes libertarian views, it is not
an essay on Utilitarianism. It is of much wider
amplitude. Both in Mill’s time and later, “On Lib-
erty” has been commented upon, analysed, criticized,
admired. Because it is philosophical, it is of relevance
today. “That Liberty is likely to survive longer than
anything I have written — because of the conjunc-
tion of her (Harriet’s) mind with mine has rendered
it a kind of philosophic text book of a single truth
—". Thus Mill writes in his Autobiography. What-
ever the reason, “On Liberty” has survived longer
than anything Mill wrote.

Mill divides his book into five parts (1) In-
troductory, (2) Liberty of discussion, (3)
Individuality, (4) Of the limits of Authority of So-
ciety (5) Applications”.

One hundred and fifty years after ‘On Lib-
erty” and more than hundred years after Mill’s death
in 1873, society and the world has changed a great
deal. Mill was a moral laisse-fairist. Today liberal-
ism has become different. While the liberals of an
carly stage wanted the State to interfere in lesser
and lesser areas of society, those of a later vintage
saw the inevitablity of the State legislating on a
number of social areas and they did not think that
it curtailed individual liberty significantly. Even if it
did it was regarded as worthwhile. Dickens’s novels
cannot be left. In “On Liberty” Mill asserts to his
own good the society cannot exercise authority —

called coercion — on an individual. Addiction to
drugs, hours of work for women and children etc.
will have to be tackled by the State. We may how-
ever remember that Mill dealt with social coercion
and interference rather than those of the State. In
his days the State had not become the leviathan that
it is today.

“On Liberty “has been criticized by lawyers
and judges. James Fitzjames Stephens then a judge
of the High Court, though critical later, was first at-
tracted by the book. He praised Mill for recalling
Englishmen to the principle of Liberty which they
had thought “established beyond the reach of con-
troversy” Later in his book Liberty, Equality and
Fraternity, he attacks Mill for confusing individual-
ity with eccentricity. Stephen urges that there is
nothing wrong with punishing immorality as such
through law or by public opinion even if it involves
no breach of assignable duties to others. Profes-
sor H.L.A. Hart has criticized Stephen’s approach
though he is quite willing to grant that Mill erred in
making self-protection the only ground of interfer-
ence. Mill abhorred the idea of interference even
for a person’s own good.

Whatever may be the criticism of “On Lib-
erty” in the light of present conditions, one must
concede that Mill has rendered great service to
mankind by pointing out the value of liberty. One
sentence from “On Liberty™ has been reproduced
in the beginning of this article. There are similar gems
scattered throughout the book which the present
generation of students, professors, politicians will
do well to read and remember in daily personal and
public life.

A free society is secure precisely because it embraces groups who hate each other: any privilege, conceded
to intolerance fuels resentment and makes conflict more likely. When threatened by clashes of ethics and cultures,
we should look for a solution in the realm not of the state but of human relationships. Tolerance is best treated as
a problem of human psychology, even of human nature, rather than of politics. The state should, perhaps, have a
role in arbitrating between mutually intolerant groups, but no right to infervene on behalf of some rather than others.
The law should not endorse anybody's intolerance: not any minority’s but not the maijority’s either. The limit is of
foleration are best left loose, unfixed by the state, to be negotiated in freecdom than imposed by force.

Excerpted from the article “Don't be shy to raise your tolerance levels by Felipe Fernandez-Amesto in The

Spectator and reproduced in Asian Age 8 January 2000
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Mr. Nasrullah also needlessly committed him-
self to the view that Lawrence was obsessed with
some urge, presumably morbid, “to shake the world™
at any cost, “to throw a bombshell” for the sake
of which he had “obviously indulged in certain ex-
cesses . . .7, To Lawrence himself, the Magistrate
attributed the opinion that Lady Chatterley s Lover
“was not evervbody’s book, but only for the intel-
lectuals in universities”. While it is quite likely that
Lawrence may have said that his book is not for
everybody, it is prima facie impossible he could
have said that it was for “intellectuals in universi-
ties”. This injustice, at least, Lawrence should have
been spared.

The ignoramus is as likely to be
corrupted as the average man by
whatever is alleged {fo be
corruptible, and is surely as much
in need of profection from it.

What follows is worse. Mr. Nasrullah declared
that his court was “primarily concerned with the
reaction of the average man in society as distin-
guished from the intellectuals in universities on one
hand and the libertines on the other.” This baffling
triple division of humanity reduces the judgment to
a farcical level. Some average men are also liber-
tines and many are to be found among “intellectuals
inuniversities” not only in India but all over the world.
Then there is the ignoramus, whose response to
Lady Chatterley’s Lover is said to be of no rel-
evance. Presumably, Mr. Nasrullah meant that
condemnations of the novel by the ignoramus did
not influence his judgment. It was hardly necessary
to confuse matters further by mentioning this addi-
tional category of human beings. It overlaps
substantially with a dubious average and is in any
case meaningful only within a specific context, un-
less used in a pejorative sense.

The ignoramus is as likely to be corrupted
as the average man by whatever is alleged to be

corruptible, and is surely as much in need of pro-
tection from it. The same is true of “intellectuals mn
universities” as well as “libertines”™. The questions
that are begged are whether such protection is worth
providing in an open society, whether it does not
defeat its own ends, whether it does not eventu-
ally tend to extend its range without limit, whether
it does not invariably become riddled with contra-
dictions.

Mr. Nasrullah was not altogether oblivious of
the fact that freedom of expression was an issue
in the case before him. He resolved it by drawing
the line where it is “exercised in such a way as to
present a danger to society...”” Here again, presum-
ably, the danger operates through the “average”
person, not the university intellectual, not the lib-
ertine, not the ignoramus. The virtual impossibility
of having to take a decision on this basis, does not
appear to have troubled Mr. Nasrullah. For the sake
of mythical average, he glorifies “accepted morals
and ethical values™ and the “foundation on which
society stood”. No inconvenient questions need be
asked about the condition of all that is “accepted™.

The Bombay footnote, if it may be so called,
to the history of Lady Chatterley case, is unfor-
tunately an ignominious one. It does not even have
the merit of serious intellectual content, and is likely
to expose us to ridicule if it receives any attention
outside India. That is why I started by saying that
commonsense and intelligence are as much at stake,
perhaps more so, in the judgment on Lawrence’s
novel here, as freedom of expression. Even if none
in India wish to exercise that freedom to the ex-
tent implied in this case; even if none is genuinely
interested in witnessing it; even if the book is truly
corrupting and subversive; even if there are sound
reasons for banning it; even if all these circumstances
exist, the Nasrullah verdict would still be atrocious
for its sheer muddle-headedness. That is the most
pathetic aspect of the case as it was settled in
Bombay.
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be a religious Head, can be expected to endeav-
our to remove the prejudices, and discard dogmas.
The Adi Shankaracharya who was not only a phi-
losopher-saint but one of our greatest intellects is
supposed to have admitted that he could not jus-
tify the practice of untouchability.

Coming to the subject proper, I think no liberal
Indian or Hindu for that matter will deny that the
practice of untouchability is not only sinister but in-
human and immoral. We have all been shocked to
find in our midst a large section of people who being
“untouchables™ have suffered discriminations unthink-
able in any civilised society. That is why, saint after
saint, social reformer after social reformer from Ram
Mohan Roy, Jyotiba Phule to Mahatma Gandhi
fought for the abolition of untouchability. That is why
the Government and our Constitution-makers have
passed all laws they could to make the Harijans full
citizens and rehabilitate them.

Yet, no sane Indian will also deny that the age-
old prejudices still continue. This is because
untouchability is only part of the wider phenomenon
of caste. As Mr. A. C. Mayer in his book Caste
and Kinship in Central India rightly points out,
it “is only a more severe form of the concept of
pollution which runs right through ritual regulations.”
Caste 1s still very much central to Indian life. It is,
as Mr. Jayaprakash Narayan very often asserts, “the
biggest political party in India”. To complicate the
matters further, the special privileges and “reser-
vations”™ etc., have created a vested interest in
backwardness and have produced a bitter resent-
ment (for economic reasons) among the so-called
Caste Hindus. Then we have sub-castes which are
worse and more rigid than castes. Even the so-called
“untouchables™ sometimes keep their own hierar-
chy. Taya Zinkin once remarked that she nearly
started a riot in Bihar when she tried to make a
sweeper allow a basket weaver to draw water from
his well. So it is an extremely complicated process
and cannot be abolished by a fiat or wished away.
It is too late in the day for the Shankaracharya now

to put the clock back. Nor can our progressive
M.P.s remove the prejudices by flamboyant talk or
gestures. Such talk only reveals that they are con-
fusing a temporary victory with success. This is like
opting for winning a few battles only to lose the war.

If I were a Harijan I would no more ask for
special rights or privileges except the right to free
education and free competition. These special rights
have served their purpose and it is no more necessary
to make the Harijan our permanent “second class™
citizens. What is needed is the restoration of self
respect and pride among Harijans. We do not want
a few “heroes” but our aim should be to elevate
the whole race. The aim should be not to compel
by legislation, a high caste Hindu girl to marry a
Harijan boy but to create conditions wherein a high
caste girl, of her own volition, prefers a Harijan boy.
This is exactly what happened in Dr. Ambedkar’s
case. A high caste woman asked for his hand. He
did not go begging for it. There is no substitute for
self respect, pride and dignity. After all why should
it be really important for the so-called Harijan to
be called a high caste Hindu? I would humbly submit
that the Harijans should no more think in terms of
favours, reservations of jobs, ete. Like Dr.
Ambedkar, they should be proud, self respecting
commanding respect and attention on their own
merits. [ repeat, untouchability in India will not be
removed by legislation, or condescension on the part
of so-called high caste people but by Harijans
themselves, through their patience, ability and hard
work. Like the Negroes in U.S.A. they too will have
to sing and show: “We shall overcome™.

The Untouchables

Indira Gandhi, eyes ablaze
Addressed her tennis team
“Donr't Volley with South Africa;

| can't stand their regime.
Apartheid is a sin”, she said

As Hindus stood aghast,

Now there’s a pretty how-de-do

From folks who gave us caste”.
W. H. von Dreele
No.274, March 1975

Freedom First,
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general elections.

Another problem is becoming clear day by
day, for which too an amendment of the Constitu-
tion seems to be obligatory. I have already spoken
of political instability in more than half the states in
our country. The same situation has now arisen at
the Centre due to the split in the Congress Party.
With the support of some opposition parties, at the
moment, the Union Government is not expected to
fall soon, but we cannot ignore the fact either that
such a thing can happen any day. Then if we do
not arm ourselves with constitutional and instifutional
provisions in our Constitution today, to meet such
an emergency, the instability at the Centre, together
with general instability in the states, can lead to
dangerous political and economic consequences. We
do have a provision for President’s Rule, but the
Constitution is not clear about the shape which this
Rule should take in the Centre,

An all-party Council for National Conven-
tions was called to discuss the situation arising out
of the general elections in 1967, in which all par-
ties, except Swatantra, were represented. This
Council suggested, inter alia, that an advisory
President’s Council should be constituted at the
Centre, charged with the task of advising the Presi-
dent on such complex but important functions as
the imposition of President’s Rule over the states;
dissolution of state assemblies; or appointment of
governors. The Advisory Council, it was made clear,
was not intended in any way to limit the authority
of the Union Government, but only to clear the doubt
or suspicion arising among the people that the party
in power at the Centre may sometime use the gov-
ernors indirectly to serve its partisan interests.

Some suggestions regarding the composition
of this President’s Council were also given which
included that the Vice-President should be its Con-
vener. Its members should be the Prime Minister
or, in his absence, his nominee, an ex-chief justice
of the Supreme Court and five other persons au-

thentically known for their integrity and impartial-
ity. These five persons should be nominated by either
an electoral college of speakers of state assemblies
presided over by the Speaker of the Lok Sabha,
or by the President, but in consultation with, and
the consensus of, the leaders of various parties in
Parliament.

It seems to be evident that in the present
political situation, such a provision has become
absolutely necessary. The suggestion I have spo-
ken of is not perfect or final. It is only a pointer to
the problem. During the two years since this sug-
gestion was made, unexpected falls have come in
our political situation. So, it need not be stressed
again and again that concrete steps must soon be
taken in this direction.

As the number of parties grows,
among other evils, one more
evil is added that frequently,
if not usually, legisiators are

elected on minor percentages

of the elecforate.

Further, I have asked that Article 263 of the
Constitution be amended and a Constitutional Council
should be formed to settle disputes between the
States and the Centre. Let me clarify the difference
between the two Couneils. The Constitutional Council
shall settle disputes and its decisions shall be binding
like those of the high courts. The President’s Council
shall be an advisory body though, in my opinion, it
should be obligatory in order to strengthen its hands
that its advice tendered to the President from time
to time be published for general information.

[ have some more suggestions to make in the
present situation which are minor but seem to me
important. The first is about administrative reforms.
Since we became independent, the administrative
system we inherited from the British has been bit-
terly criticised by everyone, from Jawaharlalji to
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Indiray. To call it outdated 15 thelsast one says about
it. But what 15 amaming 15 that though several com-
trittees hawe recorrmended refonmes in this systen,
likce Sod, it remains wichanged. Whenevera ques-
tioty i3 raised about it, a Cotrrndttes 13 cotstituted,
wihichin due course subrts a scholarly report and
then that repartis filed Only the other day the AR
reported a recentl y-elected cluef mim ster’s decla-
ration that he was senously considening the
appomtment ofan admini strative enoguiry comrt-
teein his state. Evenifthisz gentlemman remains at
hizpost until the comrttee’s report 1s received, |
hawe no doubt, its recorrmmendations will med the

If 15 my personal experience fhof
repacated changes in cabinefs
inkibit Jevelooment schermes.

same fate as of the mymeros other cotrerattees, fon
Appleby Comnittee omswards. The need 15 not to
study this question repeatedly, but to bring about
boldy the necessary fundamental refortns on the
basis ofavailable studies and expenences without
delay. With my espenence puthered in sermngthe
people, [ can say wathout hesitation that 1fthis 1=
not done qucldy, the country's development, the
irrplementation ofthe best policies of the govern-

ment, the soaal welfare schemes, all wall ermeam tandy

Ty other suggestion 12 that devel oprnetit workcs
be lept aloof from palitical uncertainbies. It 1z ooy
personal experience that repeated changes i cabi-
nets inhibit development schemes. In Bihar, for
exzarmple, there was a great awalkening among the
peazants dunng the terrible fmine of 1966-67.
Howewver, the State could not benefit from this
awaleering hecause govertrnents were constantly
changing, the adrmim strati on became las and poli-
f1es became uncertain. Industnal devel opment and
education suffered lilkewnse. As it appears to me,
and [ have said it before, this instatility of gowern-
metts 18 going to increase rather than otherwa ze.
Therefore, [ suggest that each state should have an
industnal development corporation andanother for
agiouliural developrnent. These corporations should
be truly autonomeous, unlike many corporations
presently exsting in some states which have oy
normiral avtononey, They are fhafl ess ecept that they
provide lgh posts to some officers and some op-
pothauty of patronage to the nom sters. [Fthe political
leaders and b gh offigals were gerounely walling to
part wath their authonty, constibidion of such autono-
oz corporations shodd not be di i cult and they
would fanction, not lilce govertment depattiments,
bt like independent commeraal mstibitions.

Civil Sarvants are Servants of the People

What i needed is qtolal ievoldion in their concepts of their duties

as civil senvants. They must newer forget that they are the senants of the

people, and that they Qe to serve their interests. Today, when they tqkes HIE T I
a deciEirn, howeser belatedly, they maks it appear as i they are doing |" N |
a fawvzun, forgetting that they are only doing their duty forwhich they ae | oy )

paid. The anmogance with which they today treot the ordinany citizen must '?’ ‘
giwe woy to coutesy gt Qll times and readiness to listen and undestand ¥

their problems. Such g changs hos also o come over thein pditician bosses. ﬂl\‘ l r ¢ C"'i,adﬁ‘

This can only be brought obout by the people themsebes when elections e L' HL REAU”FE‘AT
come mund and they have to exercise their right to wote, This is perhaps i

> much o hope, neverthe less hopes we must.

M¥ow, Chad wees beerifylnge

Excerpled from on cricle on "Whol B Wong wih ©ur Bumeducrcy by H.
M. Folel o dislinguished il senvant, formerly: Fresicen! of 1he Swoloning
Forly, Member of Forlicgmen! ond Unien Fingcnoe Minister. Freedom  Firs,

Julr-feplember 1989
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law whereby failure to be successful in such an
attempt is being treated as an offence for which the
person is prosecuted requires appropriate revision.
For surely from any rational, equitable standpoint
it cannot lie in the mouth of another party, even in
close contact with the person contemplating suicide,
to sit in judgement on the act, whether the particular
situation warranted such an extreme measure or not.
It is only the wearer who knows where and how
sharply the shoe pinches. For the intensity with which
an identical situation can cause pain and suffering
to two different individuals varies enormously,
depending on one’s background, bringing up, ethical
and behavioural codes, and other strictly personal
factors which no outside party can take into account.
For example, to many an individual who has led
an active, useful and meaningful life, retirement from
normal work causes so deep and intense a boredom
that he would prefer to be snuffed out quickly, rather
than go on continuing what to him is a meaningless
existence just waiting for death to claim him — which
may not be on the scene for years. The concept
of a happy, relaxed retirement turns out just to be
amirage, in India more than anywhere else. Con-
tinuous unemployment or absence of job satisfaction
can cause just as deep a distress to a sensitive mind
and suicide may appear to be the only way out. If
society cannot solve the problem that causes such
deep distress to the person concerned what right
has it to demand that he should go on living, if life
means nothing but suffering to him? Far from making
an attempt at suicide a penal offence, a sane society
should evolve and make available, with some
formality to allow a cooling down period but without
undue difficulty, specific devices, drugs, injections
etc. for ending life without pain and without
uncertainty as to the effect. And of course there
should be no prosecution and no social stigma if
despite all this the attempt fails. In India more than
in any other country where life to hundreds of
millions is nothing but an unceasing round of squalor,
filth and misery, the right to end one’s own life should
be considered as a Fundamental Right, on a par

with any of the rights listed in Article 19 of the
Constitution.

In India more than in any other
counfry where life to hundreds of
millions is nothing but an unceasing
round of squalor, filth and misery,
the right to end one’s own life
should be considered as a
Fundamental Right,

Obscurantism

Social reform has always encountered bitter
opposition inter alia from religiously oriented
groups. Such opposition has to be overcome. A
little more than a hundred years ago in India we
contended with the barbarous institutions of “Sati”
and infanticide, both of which had not only social
but also religious sanctions. Even today we are con-
tending with institutions of child marnage and dowry,
both heavily overladen with centuries of social
approval and even religious lore. Each generation
has to fight its own battles against conventions and
practices which are found to have outlived its util-
ity. The only social reforms which we have
suceessfully implemented in India are the legalisation
of birth control and of abortion. But even in regard
to these we seem to fight shy of giving adequate
publicity as though we are restrained by a feeling
of guilt for having passed such laws. If sanity is to
prevail, as it should, there is no doubt that the rights
to die in dignity, and to commit suicide, suitably safe-
guarded against their abuse, will have to be
conceded sooner rather than later. The only trag-
edy 1s that so much avoidable suffering will have
been inflicted on millions of persons before this is
accepted. At any rate those countries which have
abolished capital punishment, thereby conceding to
those who wish the right to live, cannot in all con-
science deny to those who so wish the right to die.
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The nature of this alleged relaxation is evi-
denced by the fact that even at the end of October
the number of political prisoners, the arrest of in-
dividuals and the location of detenus were not
allowed to be published in the newspapers. So too
the very fact of censorship and the contents of the
“ouidelines” issued from time to time. In mid-Oc-
tober, I addressed in the capital of Gujarat an
All-India Civil Liberties Conference attended by
around 1,000 people, presided over by a former
Chief Justice of India and inaugurated by a former
Chief Justice of the Bombay High Court, who had
also been a Cabinet Minister and an Ambassador.
Next morning, not a line was allowed to appear
about that event in the nation’s Press. Is it any wonder
that such a situation breeds a crop of rumours, many
unfounded, which follow one another in quick suc-
cession?

As Editor of a little monthly named Freedom
First, I decided right from the start not to submit
to the whims and fancies of the censor. I therefore
suspended publication of the monthly and applied
to the High Court of Bombay for a writ of manda-
mus against the censor. That was on 17 July. My
writ was admitted by the High Court, but I am still
waiting for the matter to come up for hearing.

The saddest part of it all is that the reasons
given for the Declaration of Emergency and the steps
taken under it are far from convincing. There was
no clear and present danger to the security of the
State. True, there was a threat of civil disobedi-
ence to press the Prime Minister to resign in the
light of the judgment of the Allahabad High Court
unseating her on an election petition; but such a
situation could have been dealt with under the ex-
isting laws. Certain positive steps taken (such as
the observance of discipline by various sections of
the public: including Government employees who
report for work on time and the maintenance of
queues at bus stops) could surely have been
achieved without the severe repression which has
accompanied them? To imagine that arbitrary power

in the hands of the executive, which is not subject
to judicial review, can function for long without
oppression 1s an illusion. The discipline of fear, which
is what we have now, is always deceptive. It de-
prives those in authority of knowledge of the extent
of dissatisfaction among the people and of dissent
from official policies, with the result that they tend
to get more and more out of touch with the reali-
ties of the situation, as has been proved by the history
of developments in other countries. It is a prescrip-
tion for popular alienation which (as Mr. Pyarelal,
who was Mahatma Gandhi’s secretary, wrote in the
Indian Express on Gandhiji’s birthday on 2 Oc¢-
tober this vear) “may take the form of a word or
a look, a sign — even silence. It cannot be sup-
pressed.”

The solution, if it can be called that, is an
extremely short-term one. One can only quote what
a writer has to say in the journal Blitz of 5 October:

“Though no all-India party has been banned,
all activity was immobilized. A strange iner-
tia seems to have descended on them .... The
forces of bitterness and resentment have not
died; they have gone underground. Party
politics has become subterranean.”

This is something that only a fellow-travel-
ling journal would be permitted to publish.

How to describe our present situation which
has something of the nature of a nightmare? I would
certainly not describe it as either a Fascist or Com-
munist dictatorship. I see it as a limited form of
authoritarianism from which one can go down the
slope to totalitarianism or revert to democratic
procedures. One of the more cheering aspects of
the situation is that it is reversible. Indeed, the Prime
Minister’s repeated public statements that she con-
tinues to believe in democracy, that the repressive
measures have brought no pleasure to her, and that
the Emergency is temporary and will be terminated
as soon as the changed situation warrants it, are
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encouraging straws in the wind. It may then be
asked: what are we waiting for? The Prime
Minister’s answer is that it is for the opposition to
manifest a change of heart. But, assuming that the
leaders of the campaign against her have had sec-
ond thoughts, how are they supposed to express
them when they are held in solitary confinement and
can neither meet one another nor their colleagues
outside?

In such a setting, what is the role of the lib-
eral democrat? It is, in my view, to eschew
romanticism on the one hand and craven fear on
the other. He should endeavour, to whatever little
extent may be possible within the limits of legality,
to assert the rights of the citizen and to seek to
expand the bounds of freedom, for in such a cli-
mate even normal calm and courage have a
therapeutic value. At the same time the liberal will
accept the need for a measure of self-discipline. He
will endeavour to address those in authority in the
spirit of the Russian proverb: “The yes-man is your
enemy, but your friend will argue with you.” Our
friend Kukrit Pramoj, now Prime Minister of Thai-
land, set a rather good example of this kind of
posture when he functioned as editor of a daily
newspaper for several years under an authoritar-
1an regime.

The liberal, maintaining a sense of history, will
also bear in mind that there are historical reasons
for such developments and that a resort to demon-
ology explains little. He will recall the fragility of
India’s democratic institutions; the way in which the
Indian politician, by and large, played the fool; the
absence of an infrastructure of grassroots vigilance.
He will recall warnings given by many of us during
the 1960s that a highly controlled economy, pub-
lic sector monopolies, the combination of political
and economic power in the same hands and a gen-
eral acceptance of Statism under the slogan of
“socialism™ cannot be expected to co-exist for long
with democratic processes. Bearing all this in mind,
the liberal will endeavour to find common ground

between the warring parties and to heal the wounds
of a divided nation.

Happily all parties, whether in Government
or opposition, are agreed that the people of India
should be free to decide their destiny through a
general election to Parliament, and the Prime Minister
has more than once said that elections will be held
as soon as the necessary conditions come into
existence. She is right in making this reservation as
it is obvious that under prevailing conditions — with
the kind of censorship of the Press that exists, the
detention in prison of a large number of men and
women of influence in the country and the threat
of detention without cause and without trial under
the Maintenance of Internal Security Act —no elec-
tion that would enjoy any credibility could take place.
It is obvious that in order that an election campaign
can be conducted fairly and freely there will have
to be freedom of expression and discussion on the
platform and in the press over a reasonable period
of time. It has also to be conceded that, in order
that an election can take place in a calm and or-
derly fashion, extra-constitutional weapons would
have to be set aside. Many people in India see no
reason why some such arrangement cannot be
worked out in the national interest, reinforced by
considerations of legitimacy and democratic dura-
bility. Any other approach is likely to lead to tragedy,
and tragedy is probably the aim of those who, like
the Communists, seek to intensify the conflict.

The present regime offers the traditional prom-
ise of all authoritarian systems so aptly described
recently by a writer in the New Statesman, “a
perfect future in return for no questions asked.” Its
long-term stability is dubious unless it can give the
people a demonstrably better life within two or three
years’ time. The threat to Mrs. Indira Gandhi’s
government comes not so much from Jayaprakash
Narayan and the opposition parties as from the

eventuality of a failure to deliver the goods.

Put very briefly, the question is whether the
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Government with its present policies, which are not
far removed from what in England is known as
“Bennery”, can generate a surplus of around 10
million tons of foodgrains in place of the current deficit
which has called for imports this year of around 5
million tons. The answer to that problem lies in the
provision of inputs such as water from tube wells
and minor irrigation works on the one hand and the
flow of consumer goods at reasonable prices to the
countryside on the other. The two are interrelated.
Indeed, to the extent that most consumer goods in
India are not consumer-durables but “basic” goods
like foodgrains, cotton textiles, vegetable oil products
and leather goods — which in turn are heavily de-
pendent on agriculture —this flow of consumer goods
1s itself a function of our suceess in agriculture. Given
our failure on the agricultural front, it is not surprising
that the per capita index of basic consumption
goods (except only for radios, bicycles and sugar)
has been stagnant or declining all the way since
Independence. On the other hand, industry too is
stagnating and its major units, both in the private
and the Government sectors, are facing the worst
demand recession since Independence.

All this can be mended only by a reversal of
the counter-productive policies and priorities of the
successive Five Year Plans; a positive attitude to
foreign capital investment; the diversion of scarce
resources to agriculture and consumer goods indus-
tries made possible by the abandonment of an
expenditure of between 480 and 650 million rupees
per annum on Atomic Energy and a drastic cut in
Defence expenditure, which would in turn call for
a shift in foreign policy. If this is not done, unem-
ployment will go on growing and inflation will again
resume its stride after a short pause. If economic
failure becomes clear in two or three years’ time,
what price political stability? True, the Indian people
are fairly docile. True, “verbal socialism™ may act
for a while as a soothing syrup. True, the resilience
of the Indian people is something to be admired.
But, as the phrase goes, “even the worm turns.”

In this sultry weather comes a breath of fresh
air from an unexpected quarter — the Prime
Minister’s son, Sanjay Gandhi. In an interview for
a periodical journal, extracts from which were
published in sections of the press on 28 August
despite the efforts of the censors to countermand
their original sanction, Mr. Gandhi argued strongly
against nationalisation. He said he would not mind
the Government sector being “allowed to die a
natural death™ where “it cannot function in competi-
tion with the private sector.” Mr. Gandhi argued for
increased production through the restoration of com-
petition, the removal of controls, and the reduction
of taxes. While few things in India have been dis-
cussed so much in conversation in recent weeks,
there has not been a single comment on it, whether
friendly or critical, permitted in the censored Press.
Perhaps, therefore, in a situation as full of enigmas
as this, may I end my letter with a question mark
as to what this statement, coming from where it does,
implies and what its implications for the future might
be?

Postscript

May I add a postscript to my Encounter letter
(January)? Since I wrote my report there are a
couple of interesting and not unhappy developments
to report.

The detention order on Jayaprakash was
withdrawn yesterday (4 December). But unfortu-
nately he has been released in very bad shape and
is now in hospital undergoing treatment on his kidneys
which have been badly damaged during his 4 months
of being held incommunicado. He is cheerful, but
I do not know how long we will have him with us.

The other development is that, on 25 No-
vember, we at last won our law suit in the Bombay
High Court against arbitrary censorship of our
monthly publication, Freedom First; but, since it
is likely the other side will be appealing, further
comment will have to be suspended.

Bombay Minoo Masani
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these rights and gradually but imperceptibly an at-
titude of submission, even servility was engendered
so that it was only a short step to the Emergency
and there was hardly any protest from the public.

The Indian Penal Code of 1860 provides un-
ambiguously for the punishment of torture. Sections
deal exhaustively with this offence and prescribe up
to a maximum of seven years rigorous imprison-
ment in the case of “hurt” and up to ten years where
“grievous hurt” is caused by torture.

The problem is that since the offence is in
almost all cases committed by the law enforcement
authorities themselves, the sections of the IPC have
rarely been enforced and the cases of police or other
officials being indicted under these sections, much
less convicted, are either not aware of their rights
or they are intimidated from enforcing them. There
are also difficulties in securing evidence. Some of
the methods of torture have been invented so as
not to leave tell-tale marks. Women who have been
sexually assaulted do not like to talk about it.

Therefore, the first step would be to publicise
as widely as possible the existence of the right and
to set up special machinery in the government to
enable victims, most of whom are the poorest of
the poor, to obtain redress.

Finally, politicians both in government and
outside, members of the legal profession, judges and
magistrates and the press, should be made conscious
of the necessity for continuing vigilance in putting
down acts of highhandedness by the police. This
can only be achieved and maintained by frequent
surprise checks and a sincere interest in providing
continued security to those under custody.

Thirty years have passed since Independence
but over 90% of the cases of remand relate to
persons who clearly appear to have been literally
picked up from the streets and by-lanes. Many of
the persons are escorted by plainclothes men ex-
cept that their clothes are filthy and they are almost

distinguishable from their wards. Incidentally, even
the women prisoners, mainly prostitutes, are escorted
by male police. Most of the prisoners are under-
nourished, many are phthisic, some are ill, others
injured, many disabled, and few of them can hardly
walk. It is difficult to imagine what crime they would
be capable of committing, Constables stand all round
them when their names are called out. Inspite of
this, some still make bold — clearly out of despera-
tion —to complain about their treatment.

The case for abolition of preventive deten-
tion is far more difficult as it is surrounded by much
greater controversy. Mr. H. M. Seervai, develops
the argument in the following passage which relies
on a judgement of Justice Jackson of the U.S.
Supreme Court: “The invocation of Constitutional
liberties as part of the strategy for overthrowing them
presents a dilemma to a free people, a dilemma
which has produced a sharp conflict of judicial
opinion in the United States ... Our Constitution
has resolved this dilemma by providing that even
freedom of speech must yield to public order, for
in the words of Jackson J. “the choice is not be-
tween order and liberty, but between liberty with
order and anarchy without either and that doctri-
naire logic must be tempered with a little practical
wisdom, if a bill of rights is not to be converted
into a suicide pact.””

Mr. V. G Ramachandran author of The Law
of Preventive Detention states in his book: “To
confer on a state absolute domain over all that the
man holds dear (personal liberty] is to confer ar-
bitrary power on those who are the masters for the
time being. Despotism in any shape will only land
the country in abject slavery.” These words were
uttered before 1958 and everyone will see how
prophetic they were. For the first time since Inde-
pendence there are people in power in New Delhi
who have themselves experienced the consequences
of the loss of freedom and have therefore reason
to heed the lesson. This should encourage us in our
task.
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fective. So, in Part 111, which enacts Fundamental
Rights, Article 13 declares that any law violating
fundamental rights is void. Well, that’s all right. How
are we going to give effect to the declaration? So
Article 32, which creates a fundamental right, says
that every person has a right to approach the Su-
preme Court for the violation of fundamental rights
and the Supreme Court has got the power to grant
appropriate relief. That drives us to Part V of the
Constitution which provides for the Union Judiciary.
The safeguards of the Judiciary are valueless, if we
have corrupt, servile or sycophantic judges. So,
Chapter IV of Part V takes steps to ensure the
independence of the judiciary. There are other Parts
relating to financial arrangements which are equally
designed to secure judicial independence. So, one
thing gets linked to another, and if you Want to know
the nature of fundamental rights and their effective-
ness, you have to look not only at Part III, which
deals with fundamental rights, but at a large num-
ber of other provisions, which give content and
practical effect to fundamental rights.

Constitutions do not by
themselves produce social
revolutions. But there are two
provisions in our Constitution
which have, by themselves,
produced a social revolution
in our counfry.

Untouchability Abolished

Now, coming to the problem before us, I think
one can say that at the bottom of it there is one
word which our Constitution puts in inverted commas:
“Untouchability”. Constitutions do not by themselves
produce social revolutions. But there are two provi-
sions in our Constitution which have, by themselves,
produced a social revolution in our country. First,
Atticle 17 proclaims that “Untouchability” is abolish-
¢d, and the enforcement of any liability or disability
arising from “Untouchability™ is to be made an of-

fence punishable by law. Now this is as revolutionary
in India as the abolition of slavery was in the United
States of America. But in the United States the
revolution was brought about by a terrible and
devastating Civil War, and slavery was abolished
on the battlefield. And the U.S. Constitution, in
enacting the 13th and 14th Amendments, gave le-
gal recognition to what had been achieved by victory
in a Civil War. We are more fortunate. We have
abolished “Untouchability” by persuasion, by the
action of great reformers, led by Mahatma Gandhi,
who was determined that this blot on Hindu Soci-
ety should be removed. The question of reservation
18 not new; it arose in an acute form in the Second
Round Table Conference, in the Minorities
Commiteee. A Memorandum was presented, among
others, by Dr. Ambedkar in which he said that if
you give us universal suffrage, I am quite content

{ would far rather that
Hinduism died than that
untouchability lived .

with joint electorates with reservation of seats.
Otherwise, I must ask for a separate representa-
tion. And at this place I want to read to you what
Mahatma Gandhi said in his address to the Com-
mittee, because, it seems to me, that he went to
the heart of the problem. This is what he said on
13th November, 1931:

“Let the Committee and let the whole world
know, that today there is a body of Hindu
reformers who are pledged to remove this blot
of untouchability. We do not want on our reg-
ister and on our census untouchables classified
as a separate class. Sikhs may remain as such
in perpetuity; so may Muhammedans, so may
Europeans. Will untouchables remain in per-
petuity? I would rather that Hinduism died
than that untouchability lived ... [ want to say
with all the emphasis that I can command, that
if I was the only person to resist this thing, I
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power conferred on Government confers no right
on the backward classes or Scheduled Castes and
Scheduled Tribes to say that there should be res-
ervation. So that this discretionary power to be
exercised from time to time as circumstances dic-
tate, but bearing in mind the general framework of
our Constitution of which equality is an important
principle, and bearing in mind that every Constitu-
tion is designed to secure the public good, at least
in intent. Now this is the position as to educational
institutions.

Article 16 gives no countenance
to the theory of “sons of the soil”
— for example, Maharashtra for
Maharashtrians. There is only
one soil, the soil of India.

Coming to public services, the Supreme Court
decisions are, unfortunately, a little untidy. A part
of it is dealt with under Article 15; a part of it is
dealt with under Article 16. Each judgment refers
to other judgments, so that in order to find out what
is the true position you have to turn to judgments
on Articles 15 and 16. The first thing is Equality.
There should be equality of opportunity in matters
of public employment. The rule is asserted in an
affirmative form. That 1s the rule. But it is reinforced,
negatively — No citizen shall be discriminated against
in matters of public employment by reason of reli-
gion, race, caste, sex, descent and place of birth
— and here a word has been added — residence.
So here again, the rule is equality of opportunity in
public service. Now, for public service you have
to go to Part XIV and questions relating to public
service are to be decided not in the abstract but in
the framework of our Constitution. And in order
to recruit people to public service, a Union Public
Service Commission, made as independent of Gov-
ernment as a Constitution can make it, and State

*  What he wanted to say was “or an ape like similar,
institutions.” *Simian’ means, belonging to an ape.

Public Service Commissions were established. And
it was their duty to conduct competitive examina-
tions for the purpose of recruiting candidates to
public service. This is important, in view of some
nonsensical observations of Mr. Justice Krishna Iyer
which [ will quote.

Public Employment

But before I do so, let me say that Article
16 gives no countenance to the theory of “sons of
the soil” — for example, Maharashtra for
Maharashtrians. There is only one soil, the soil of
India. And we are all sons of that soil. We are all
Indian citizens. Every one of us is a citizen of the
soil of India. There is no other soil. That is essen-
tial for the unity of the nation, and Article 19, by
its three sub-Articles, provides for the right to move
freely throughout the territory of India, the right to
settle and practice any profession anywhere in In-
dia, the right to acquire, hold and dispose of
property anywhere in India. And the Supreme Court
has rightly held that these sub-Articles wipe out the
narrow parochialism which treats an Indian citizen
as a foreigner in his own country, because he be-
longs to another State. So the theory of the sons
of the soil finds no place in our Constitution. Then
came the question: supposing that you want a judge
— let us say a subordinate judge in Gujarat or a legal
practitioner, he may not know the language, he may
not know the customs, he may not know the laws
of a State. So power is given, not to the State but
to the Union government, to provide a particular
residential qualification for particular posts for a State
or part of a State. Having done that, there comes
an Article corresponding to Article 15(4) — that
“Nothing in this Article (which means it is an ex-
ception) shall prevent the State from reserving seats
in public employment for backward classes who are
not adequately represented in the public services.”
Again, a power conferred, not a duty imposed, and
no right is conferred on the party you ask for res-
ervation. When this came before the Supreme Court
they decided that since this was an exception, you
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a person whose higher skill, greater knowledge and
ability would have helped him to render invaluable
services to the country.

Provide Facilities

For, just as we condemn the injustices of the
past, we cannot cure one injustice by perpetuating
another injustice. And the events in Ahmedabad and
in Madhya Pradesh remind us that the sands of time
are running out. Nobody suggests that reservations
can be dispensed with overnight. It seems to me
that if vou turn to the description and discussion
about Scheduled Castes and Scheduled Tribes in
“India 19827, you get a confused picture of the
attempts made by Government — what Government
is doing and attempting to do. You do not get a
picture of the results of the attempts. And it seems
to me, and I have said this before, that if all these
attempts have failed, you must start with the pri-
mary school. What is it that handicaps the Scheduled
Caste and Scheduled Tribe student? His parents
want him to eam. They ask him to go and sell news-
papers and earn a rupee a day. He has no books;
uniforms cost money. So education which should
be free and compulsory, should be free and com-
pulsory for every Scheduled Caste student. He
should be supplied with uniforms and books free
of charge. He should have subsistence allowance.
If you can’t train a lakh of Scheduled Castes stu-
dents, train fifty thousand. Select them by some
process, if need be by lots. For out of hundred
students in primary classes surely there must be 20
or 21 who show promise. Give them scholarships
in recognition of work and merit; give further in-
centives and subsistence allowance so that the parents
have no desire to make them work, and supple-
ment the family income. Carry this on to the Colleges,
and do it, as the cliché goes, on a war footing. If
there was a war, as in 1939-19435, every factory
in India, every factory in England was buzzing, teach-
ing new skills, and developing skills. Adopt, as
Government has done, measures to free Scheduled
Castes and Scheduled Tribes (and others) from the

money lender, to free them from the political boss,
to free them from the police, and do it in earnest.
And 1t is some comfort to think that it is no longer
considered good politics to have corrupt ministers
who therefore have been sacked, and corrupt leg-
islators who therefore have not been given tickets.
It is a comfort to think that at least it is dawning
on the people in power that no matter how good
the Constitution, corruption and political chicanery
is like a cancer which must ultimately destroy the
Constitution.

So, in substance it comes to this: provide a
phased programme — 15 years, 20 years, (in the
life of a nation that period is not large) — by phas-
ing out reservations in periods of 2 or 3 years. We
have guidance for this in our Constitution. Anglo-
Indians were given special protection because 60
per cent of their members were working in certain
employment, in railways, in gas companies and so
on. So this protection was given for 10 years so
that they should not be disturbed in their employ-
ment. Every two years the number was to be
reduced, so that in 10 years the protection would
end. Take special grants to Anglo-Indian Schools.
Those grants were continued, but at the end of 10
years they were phased out by being reduced ev-
ery two years. From that time, it was intended, or
believed, that the Anglo-Indians could stand on their
feat.

The Death of Prof. Mamlok

Surely, when you engage a doctor or a sur-
geon you are not thinking of his race, caste or
religion. Let me illustrate this by a story. Before the
war, the British Government suppressed two films:
“The Confessions of a Nazi Spy” and Charlie
Chaplin’s “The Great Dictator”, but they were re-
leased as soon as the Second World War began.
When Germany invaded Russia, a remarkable
Russian picture was released, called ““The Death of
Prof. Mamlok”. Dr. Mamlok was a distinguished
(German Doctor, who also conducted research. His
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ent thing. In Yayati’s case the “others™ happen to
be his own offspring. At an age when he should
derive happiness from seeing young people happy,
Yayati has no qualms about asking his sons to give
him their youth! And when they refuse, he can find
it in his heart to curse them!

Santanu has inherited this weakness. For fear
of losing his love-life with Ganga, he witnesses
without protest the deliberate drowning of seven of
his children by their own mother. In his later life he
is an improvement on Yayati. He did not demand
any sacrifice from his son. But he accepted it when
it was volunteered. What Devavrata (Bhishma re-
nounced was not only the throne. He renounced
his love-life so that his old father might have it. The
father accepted the sacrifice! This weakness seems
to have worked itself out in Vichitravirya who died
an ¢arly death because of it.

Except Krishna whose divinity
gives him a place apart,
Bhishma is far and away the
greatest character in the
Maohabharata.

Bhishma’s Sacrifice

Except Krishna whose divinity gives him a
place apart, Bhishma is far and away the greatest
character in the Mahabharata. He had killed in him-
self the desire for worldly greatness, power and
prestige; and what is infinitely more difficult to kill
— the desire for the happiness and mellowing influ-
ence of love, the love of women and of children.
The sacrifice does not make him bitter. Even after
the renunciation, his interest in the affairs of the
kingdom does not wane.

And yet it is this man, flawless in character,
strong in will, wise, full of concern for others who
(unwittingly) brought about the destruction of the
Kuru race. It is not from anything evil in him that

destruction flows. It is the good and gracious in him,
the strength of the good in him, that is responsible
for the disaster that overtook the Kuru race. It is
as though the Spirit of Evil sat unconcerned, fin-
gers crossed and a cynical smile on his face, telling
himself: “For the destruction of this race 1 need not
exert myself, the forces of good will do the job for
me”. It is not that the Spirit of Evil took posses-
sion of ‘the good” and used it for its own purposes.
The good was just allowed to do the job of evil.

What niceties of Dharma can put
the stamp of approval on the
attempt to disrobe her in public?
Instead of indulging in talk aboutf
Dharma, Bhishma should have
leaped up and felled Dussasana
to the ground!

Alittle reflection will make this clear. But for
his sacrifice, Bhishma himself would have been the
king of Hastinapura. He was alive even after the
crowning of Yudhishtira; and he was in full posses-
sion of his mental faculties. The war would not have
taken place if he had not renounced kingship, and
he would not have been lying helpless on his bed
of arrows. If, instead of the weak, and at times even
perfidious Dhritarashtra, Bhishma had ruled the
kingdom, the Mahabharata saga would have been
one long paean of joy. What Bhishma sacrificed at
the altar of Santanu’s love-life was really the very
existence of the Kauravas.

The Problem of Dharma

The effect of Bhishma’s sacrifice on his own
self 1s worth noting. Once Dhritarashtra was crowned
king, Bhishma stood aloof. He gave advice, but never
actively interfered in the affairs of the kingdom. That
is as it should be. But why did he do nothing to
stop Dussasana when he (Dussasana) was trying
to pull off Draupadi’s saree? Let us recall that ter-
rible scene: Draupadi has been dragged by her hair
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rators are for cheating, robbery, dacoity, theft,
extortion, house-breaking, rioting, arson, caus-
ing grievous hurt, attempt to murder, kidnapping,
wrongful confinement of government servants,
sale of banned narcotics and drugs, running
a gambling den, fraudulent deeds and disposal
of property, criminal trespass, land scams and
threats to contractors.

“To cite one example, the former Shiv Sena
corporator, Mr. Pradeep Dutt is involved in as
many as 11 criminal offences... “Another cor-
porator, Mr. Javed Hasan Khan has 46 criminal
trials pending against him... “Another known
corporator who crossed from the Shiv Sena to
the Congress, Mr. Narayan Fatelashkar, faced
two dozen criminal trials for the offences of
assault, attempt to murder, unlawful congrega-
tion, robbery and wrongful confinement of a
public servant.”

The following was filed by Mr. P. K.
Surendran from Nagpur in The Times of India of
February 5:

“Nagpur, February 4. If there was a place in the
Guiness book for the criminal antics of a civic
body, Nagpur municipal corporation might well
win the position hands down. “Criminalised
politics may be a trite issue in the Indian con-
text today but the civic body in the “orange city”
of India has much more than it offers. Here, the
first citizen is elected by lottery. Also other civic
panel members get elected by drawing lots. A
Janata Dal leader of the corporation finds him-
self handcufted as he comes out of the civic hall.
And, at least, six other corporators have crimi-
nal records.”

Mr. Hitendra Thakur, the Congress member of
the Maharashtra Legislative Assembly has the
“dubious distinction” of being the first elected rep-
resentative from Maharashtra to be booked
under the Terrorist and Disruptive Activities (Pre-
vention) Act (TADA).

In his despatch in The Times of India of
October 29, 1992, Mr. Rajdeep Sardesai notes that
“Mr. Thakur’s rise from small-time crook to don
of Vasai-Virar has been supported by politicians
from the Congress, BJP and the Shiv Sena alike.”

“Mr. Thakur got involved in a big way in land
grabbing and illegal constructions after 1988, the
time around which Mr. Pawar announced the
dereservation of green zone land in Vasai- Virar
in one case when the tehsildar ordered the demo-
lition of some illegal buildings, a stay order was
obtained within moments from the then min-
ister of state for home, Mr. Madan Batha.

“In recent weeks, Mr. Batha’s name has been
linked with telephone calls that were allegedly
made to Dubai’s underworld kingpin, Dawood
Ibrahim. Mr. Thakur’s brother, Bhai, is a trusted
licutenant

“The BJP has demanded that a full-fledged in-
quiry be held into the Thakur affair. But the party
cannot profess to have an entirely spotless record
in the matter either.

“During the last general elections, Mr. Thakur
tacitly supported the BJP MP from North
Bombay, Mr. Ram Naik. In fact, the BIP’s
performance in the Vasai-Virar segment of the
constituency was much better than the Congress.

“When the police began its offensive against
Thakur’s men this year, the Sena actually
criticised the police action. Saamna, the party’s
mouthpiece, even wrote an editorial accusing the
police of spreading “terror” in the district™

According to a report in the Indian Express
of November 16, 1992, “Ahmed Ali alias Sher
Khan, a notorious character of Agra who is facing
charges in more than 25 criminal cases, has been
nominated Chairman of the Indian Jute Develop-
ment Council (IJDC).” The report adds that Khan’s
nomination was announced by the Union Minis-
try of Agriculture on September 14. The report
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reveals that “the Chairman’s name entered the
police records way back in 1971, when he was
allegedly caught with a wireless set and subsequently
charged with espionage... The police at Agra and
Etah booked Khan for various offences including
murder.”

The above are only miniscule samples to give
you a flavour of the extent to which public life in
this country has been all but taken over by crimi-
nal elements. There’s more — very much more that
is reported in the daily press and in the magazines.
An excellent account entitled ““The Matfia. Challenge™
in The Week of April is recommended reading for
those concemned with the rapid decline in the quality
of public life and morality in India. Here are two

paragraphs from this account written by Maria
Abraham:

“The spectre of chaos haunts the Indian cities.
From smuggling and satta, kidnapping and supari
killings, the underworld don has graduated to the
semester of Semtex and sabotage. From the
power-hungry politician and the money-mad
policeman, the patronage that the don boasts has
widened to forces beyond the country’s borders.
Indian dons have gone global.”

“Earlier, politicians created and controlled the
dons. Now in a reversal of the picture, the dons
are claiming more than their pound of flesh. They
are seeking to subvert the country. The bomb-
ing of Bombay shows just that.”

In the course of his article entitled “Hack at
the roots™ in the The Economic Times of April 24,
1993, Mr. Nikhil Chakravarty points out

“The bomb blasts on March 12 have, of course,
shaken many a politician out of his unscrupu-
lous complacency in maintaining links with the
underworld of smugglers who have promoted
themselves as arms dealers right up to the so-
phisticated RDX. The Sanjay Dutt case has

shaken the film world, and now Dawood
Ibrahim’s links have been traced to Bangalore
and beyond. And Dawood Ibrahim is not the
only mafia don with whom prominent politicians
have built up cosy arrangements.

“There is a lot of talk nowadays of criminalisation
of politics. Why not say it openly that the criminal
has become a partner of the politician in the same
joint venture of capturing and managing the
power structure of this country. Its gruesome
manifestation has come as a frightening revela-
tion to the country as a whole. And this cannot
be eliminated from our public life without liqui-
dating this unholy nexus. The fight has to be as
much against the mafia as against the politician
who protects the mafia.”

How do we reverse our tracks. Can we re-
verse our steps. Can we go back to the days before
freedom when we still retained some idealism. When
India could produce men of the calibre of Dadabhai
Naoroji who carried the cause of India’s indepen-
dence right into the House of Commons.

Voluntary movements and organisations need
to be supported and encouraged. There is need to
critically evaluate whether the extent of power in
the hands of our politicians and burcaucrats is re-
ally necessary and consider how best to reduce such
power to the minimum required for the efficient gov-
ernance of the country. We need to evaluate the
amount of privileges enjoyed by our elected rep-
resentatives and consider how many of these
privileges are really necessary or justified for the
efficient performance of their duties. While no one
can dispute the fact that electoral reforms are badly
needed there is also the need to make power less
attractive. Because among the reasons why crimi-
nal and other anti-social elements seek electoral office
are the power of patronage and the perks that go
with public office. Power should become service
oriented and not the means for self aggrandisement
which is what it became since freedom.
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subtlety and her novel Lajja is poorly structured.
They assert that Taslima Nasreen is a journalist and
not a creative writer. On the other hand, Shanto
Ghosh, a highly respected poet in West Bengal has
argued that Taslima Nasreen’s “work stems from
intensely personal experience, yet is vastly objec-
tive.” Sunil Gangopadhyaya calls Taslima Nasreen
as one of the most powerful authors writing today
in Bengali, “She has spoken of her personal expe-
riences unhesitatingly”, he states, and “broached such
issues in a spirit quite unexpected from a woman
in a conservative society”.

She has been a persistent critic of
the personal laws and property
rights prescribed by the Shariat
and has demanded their revision
to ensure justice fo women.

The real issue 1s not Taslima Nasreen’s lit-
erary talent. Even if her writings were to pass into
literary limbo meriting a footnote or two, her sig-
nificance today is of momentous importance. No
writer in our subcontinent — India and Bangladesh
— has so forthrightly and clearly highlighted the femi-
nist issue and made the world aware of it as Taslima
Nasreen. She has given a global dimension to the
whole problem of injustice to women in the name
of religion.

Taslima Nasreen represents a faith in the
humanist vision which sees in reason and persua-
sion potent weapons of social change. She declares
most emphatically that she writes “because I be-
lieve in the power of my pen, and to bring change.”

Advocate of Women’s Equality

Taslima Nasreen has used her columns to
expose the iniquitous place of women in her soci-
cty. An ardent and passionate advocate of equality,
she has asserted: “Women must have control over
their minds and bodies, their reproductive capabili-
ties. First of all they must enjoy economic

independence and have access to education. This
is the first step towards empowerment. In many
suburbs and villages in Bangladesh, schools for girls
are being bumt down or forcefully closed.” She has
been a persistent critic of the personal laws and
property rights prescribed by the Shariat and has
demanded their revision to ensure justice to women.
Her pen addressed to women has a universal ap-
peal. It 1s addressed not just to women in
Bangladesh but to women in India and to women
every where else where they suffer discrimination
in a male-dominated society:

Live woman. Learn to live life fiercely. If you
are human, break these chains and stand up.
Break the chains with your two hands, they
are yours. Run with your two feet, they are
yours. See life with your eyes, laugh loud,
those lips are yours. You are wholly yours.
Entirely yours. Here [ have dusted off all pain
and stood up. I have not compromised with
vulgarity or sickness. Women, walk holding
hands with beauty and dreams...

All Religions are Man-made

Taslima Nasreen has invited the wrath and
fury of all fundamentalists by her relentless cam-
paign against the religion-based tenets which
legitimize women’s lowly status. “I hate all forms
of fundamentalism,” she declared, “whether it is the
mullah in my country, or the BJP in India.” She has
argued further that “the women’s liberation certainly
doesn’t suit the fundamentalists. Keeping women
illiterate and behind the purdah perpetuates inequality.
They blindly follow religious tenets of the Shariat
which are obfuscating and ancient.” In an interview
to the Statesman, of Calcutta, she called for a radical
revision of the Koran. She later denied that she had
made such a statement. However, her demand for
revision of the Koran is consistent with her beliefs
that all the major institutionalized religions are man-
made (whether Hindu, Muslim or Christian) and
comprise several tenets which have become obso-
lete. They are shackles which inhibit any progress

Freedom First, 300, February 2009 95























































































to seek. It finds mention at two places in the draft
Bill which is that the amendments to the Represen-
tation of the People Act proposed in the draft Bill
“shall be deemed to have come into force on the
2nd day of May, 2002”. It is not a mere coincidence
that the “2nd day of May, 2002 also happens to
be the day when the Supreme Court judgment was
delivered.

The Supreme Court has also
acted in accordance with the
voters’ right fo information,
observing that “the voters are
required to be well informed
and educated about confesting
candidates

While the alacrity shown by political parties
and the government to deal with what has been pro-
jected as judicial interference in legislative matters
is commendable, what seems to have been lost sight
of is that Supreme Court had no intention whatso-
ever to interfere in legislative matters. This 1s clear
from a reading of the Supreme Court judgment in
which the Court has explicitly accepted that only
the legislature can make laws. The Court however
has also said that “if the field meant for legislature
and executive is left unoccupied detrimental to public
interest, this Court [has] ample jurisdiction under
Article 32 read with Articles 141 and 142 of the
Constitution to issue necessary directions to the
Executive to subserve public interest [italics added].”
The Supreme Court also said that what it was doing
was “to fill the void, in the absence of suitable leg-
islation” pending action by the legislature. The court
has held that it is a “constitutional obligation™ of the
Supreme Court as well as the Election Commis-
sion “to provide a solution till such time the legislature
acts to perform its role by enacting proper legisla-
tion to cover the field”. The Supreme Court has also
acted in accordance with the voters’ right to infor-

mation, observing that “the voters are required to
be well informed and educated about contesting
candidates so that they can elect proper candidates
by their own assessment”.

It needs to be reiterated that the judgement
is not about disqualifying people from contesting
elections, it is about disclosure of the criminal back-
ground of the candidates, if any. The Supreme Court
judgement and the order of the Election Commis-
sion require that the candidates wanting to contest
elections for Parliament and State Assemblies de-
clare, by way of an affidavit to be filed along with
the nomination paper, details of criminal cases pend-
ing against them, if any; their assets and liabilities
including those of their dependents; and their edu-
cational qualifications. This information is to be made
available to voters to enable them to make an in-
formed choice while casting their votes. Neither the
Supreme Court judgement nor the Election

Voters will have the freedom
to vote for a candidate with a
criminal record if they
decide to do so.

Commission’s order say that any candidate will be
disqualified just on the basis of the information
provided on the affidavit so long as the informa-
tion provided is correct. Voters will have the freedom
to vote for a candidate with a criminal record if they
decide to do so.

It is evident from the above that changing the
electoral system is not going to be easy but it must
be done if democracy has to be preserved and
strengthened. Concerned citizens and civil society
groups will have to work really hard and in a
sustained manner to achieve anything worthwhile.
Being committed to freedom with responsibility, all
Liberals need to contribute to this.
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rightness of its ideologies and the policies it is
following. And that makes it necessary to suppress
unconventional and heterodox thoughts and theories,
which will endanger its cherished beliefs. That is
indeed the prime motivation for censorship. Besides,
the objective of the authoritarian regime is to
popularise its policies and practices among its people
in order to gain their support. This it does in two
ways. First by massive propaganda through State-
owned and controlled media for praising the regime’s
so-called successes on account of its current policies.
Another way is by imposing strict censorship with
a view to suppress any criticism or questioning of
its policies. This suppression of dissent by
censorship is an indispensable instrument for a
totalitarian regime. An intolerant authoritarian regime
and censorship are indeed natural allies.

Today, the rise of infolerance in
our country is really alarming. ...
The consequence of all this
intolerance is that dissent dries
up and vigorous debate is no
longer possible.

In his excellent work, The Tolerant Society,
Lee C. Bollinger suggests that it is perhaps less the
certainty of one’s conviction that prompts one into
intolerance than the uncertainty. In other words, it
is fear about the stability of the current regime,
apprehension about its security, which impels
intolerance and the consequent suppression of dissent
to ensure the popularity and continuance of the
regime. In other words anyone who 1s sure of one’s
position and is not uncertain about it can take criticism
in his stride and counter it.

Two Prerequisites of a Democracy

Whenever I go abroad and they ask me to
lecture on democracy, I tell them I am not a social
scientist, but I know one thing. Whenever someone
says, my country is a democracy, I say, ‘do me a
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favour, just send me two or three of your newspapers
and just send me the law reports. I will go through
the newspapers and law reports and tomorrow [
will tell you whether you are a democracy or not’.
Because the two indispensable prerequisites of a
democracy are a free press and an independent
judiciary which, thank God, we have in our country.

Today, the rise of intolerance in our country
is really alarming. About three years ago, a friend
of mine, Jairus Banaji, made some critical remarks
at a function about Gujarat Chief Minister Narendra
Modi. Before he could complete what he got up
to say, Modi’s strongmen came in and threw him
out of the hall. This happened here, in India, in
Ahmedabad. Any criticism of Madam Sonia Gandhi’s
style of functioning by any Congress person is visited
with unpleasant consequences. No one dare criticize
Bal Thackeray without incurring the wrath of the
Shiv Sainiks. And you know what that wrath means.
The consequence of all this intolerance is that dissent
dries up and vigorous debate is no longer possible.
When vigorous debate is no longer possible and
people cannot engage in healthy discussion, then
democracy comes under siege. What are the
reasons? Why this intolerance? Again arrogance and
insecurity of one’s position. A party which is sure
of its position and standing will take criticism in its
stride and confront it.

Fascist Tendencies

Let me give you another example which was
one of the worst which I have come across. A U.S.
scholar, James Laine, by name, wrote a biography
of Shivaji in which he cast some doubt upon the
paternity of Shivaji. Naturally you may not agree
with it, you may condemn him. But what happened?
Not only was his book burnt, but there was a
demand for his prosecution. One even went to the
absurd length of saying that he should be extradited.
But the worst part was that a fine institute in Pune
called the Bhandarkar Institute, with its archives and
valuable documents was vandalized. Why? Because
Laine wrote his book sitting there, making use of
this Institute’s archival material. Now this is fascism
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be taken against them for contempt of the House.
Two judges to whom such notices were issued filed
a writ petition before the High Court and the entire
High Court, barring those two judges, quashed the
resolution of the legislature. The Legislature
thereupon was likely to proceed against the entire
High Court. In order to avert a further conflict
between the legislature and the court, the President
referred the matter to the Supreme Court. The
Supreme Court in Re. Art 105 of the Constitution
(Keshav Singh's case) dealt with this question
comprehensively, though not satisfactorily. From
Seervai’s account of the whole untold story behind
this litigation, one gets the impression that the
Supreme Court which held in favour of the High
Court by a majority of 5 against 1 had been pre-
disposed in favour of the High Court. It held that
where an order of the House of the Legislature
affected the fundamental right of a citizen, a court
of law had the jurisdiction to entertain it and decide
its legal validity. The Court, however, did not overrule
the previous decision in M.SA. Sharma’s case,
thereby allowing the law regarding the prevalence

How can a House keep discipline
and conduct its proceedings if
every action is going to be
challenged in a court?

of the legislative privileges over the freedom of
speech to continue. It was held that where a privilege
of a legislature was exercised against a person that
resulted in the denial of her fundamental right, such
a person could approach the High Court under article
226 and the High Court could grant remedy under
that jurisdiction.

The Supreme court could have disposed off
the case by holding that the issue of a contempt no-
tice against the judges of the Allahabad High Court
violated article 211 of the Constitution which pro-
vides that “no discussion shall take place in the
Legislature of a state with respect to the conduct
of any judge of the Supreme Court or of a High
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Court in the discharge of his duties”. Similar pro-
vision prohibiting any discussion about the conduct
of any judge of the Supreme Court or of a High
Court in Parliament exists in article 121. Keshav
Singh’s insolent behaviour had taken place in the
House and the House was clearly within its rights
to punish him for contempt. This was certainly not
a case where a person had been deprived of his
personal liberty without the procedure established
by law. Therefore there had not occurred any vio-
lation of a fundamental right given by article 21.

The majority’s decision that exercise of a leg-
islative privilege resulting in breach of a fundamental
right would be subject to judicial review in my view
cannot be faulted. Where, however, no breach of
a fundamental right or any right other than those
arising out of the membership of the House had
occurred, the court would not have any jurisdic-
tion. Exercise of powers, privileges by the House
which it possessed by virtue of article 105(3) or
194(3) and which were those that the House of
Commons in England possessed on the day of the
commencement of the Indian Constitution is immune
from judicial review. The British House of Com-
mons had the privilege of committing a person for
contempt by an unspeaking warrant.”

The majority’s decision suffers from two con-
tradictions. One that since it did not overrule the
majority decision in M.SM. Sharma, the legisla-
tive privileges prevailed over the right to freedom
of speech. Of all the fundamental rights, it was this
right that needed protection against legislative in-
tolerance. It was left unattended. Second
contradiction was that the law laid down by it clearly
went against the spirit of the Constitution. If inde-
pendence of the judiciary is important, autonomy
of the legislatures is no less important in democ-
racy. Therefore the Constitution says in article122
and 212 that the validity of any proceedings in the
Parliament / the Legislature of a State shall not be
called in question on the ground of any alleged ir-
regularity of procedure. The courts have imposed
upon themselves similar restrictions. They will not
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CPI (ML) they are united since September 2004,

Maoist groups all over South Asia formed a
Coordination Committee of Maoist Parties and
Organisations of South Asia (CCOMPOSA) in July
2001, which is said to be the first such international
conclave. PWG and MCC have joined as its inte-
gral parts. The most important development after
the formation of CCOMPOSA is the merger of the
PWG and the MCC in India to form the Commu-
nist Party of India (Maoist) on 21 September 2004.

Ideology

Both organizations share the belief in ‘anni-
hilation of class enemies’ and in extreme violence
as the means to secure organizational goals. Marxism-
Leninism-Maoism is the ideological basis guiding its
(CPI-Maoist’s) thinking. The new entity has reaf-
firmed its commitment to the classical Maoist
strategy of ‘protracted armed struggle” for seizure
of power. In this mainstream communist allies, the
Communist Party of India (CPI) and the CPI (Marx-
ist). The party secretary, Ganapathi, also announced
the formation of a ‘People’s Liberation Guerrilla
Army and extended support to ‘revolutionary
struggles’ in Nepal, Peru, the Philippines, Turkey
and other places.

In a press statement dated October 14, 2004,
General Secretaries of the Central Committee of
the two outfits, Kishan of the MCC and Ganapathi
of the PWG, declared that “the immediate aim and
programme of the Maoist party is to carry on and
complete the ongoing and advancing New Demo-
cratic Revolution in India as a part of the world
proletarian revolution by overthrowing the semi-
colonial, semi-feudal system ... This revolution will
be carried out and completed through armed agrarian
revolutionary war, 1.e. protracted people’s war with
the armed seizure of power remaining as its cen-
tral and principal task, encircling the cities from
the countryside and thereby finally capturing
them. Hence the countryside as well as the Pro-
tracted People’s War will remain as the ‘center of

gravity” of the party’s work, while urban work will
be complementary to it.”

The PWG is estimated to have 5000 armed
cadres and around 4500 firearms, including a large
number of rifles of AK variety, light machine guns,
self-loading rifles, carbines, grenades, and landmines
technologies. The MCC is estimated to have cadre
strength between 4000-4500, and around 3500
firearms of similar varieties. The two guerrilla armies
of the PWG and the MCC — the People’s Guer-
rilla Army (PGA) and the People’s Liberation
Guerrilla Army (PLGA) respectively — have also
merged under the agreement. The new armed force
reportedly operates under the name of PLGA since
December 2, 2004.

The infention is fo have a
confinuous strefch of territory
under their confrol, with the
ultimate goal of eventually
“liberating” the entire zone.

Areas of Operation

Following the merger, the outfit, according to
current estimates 18 active in 192 districts of 16 States
that include Andhra Pradesh, Chhattisgarh,
Jharkhand, Bihar, Orissa, West Bengal, Uttar
Pradesh, Uttarakhand, Haryana, Himachal Pradesh,
Jammu & Kashmir, Madhya Pradesh, Maharashtra,
Gujarat, Rajasthan, Punjab, Karnataka, Tamil Nadu,
and Kerala.

The merger now makes the CPI (Maoist) a
pan-India revolutionary group, and brings the
Maoists closer to their objective of ‘liberating’ their
proposed Compact Revolutionary Zone (CRZ),
which extends from Nepal through Bihar in the
North to Dandakaranva region (forest areas of
Central India) and Andhra Pradesh in the South.
The intention is to have a continuous stretch of
territory under their control, with the ultimate goal
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