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BOMBAY HIGH COURT OVERRULES 

CENSOR 
As read.ers of Freedom First are aware, it was as far 

back as 17th July 1975 that tl1e Editor started legal pro­
ceedings and applied for a Writ of ~Iandamus from the 
Bombay High Court to rectify the situation created 
by the censor in refusing pe~ission for the publica­
tion of some eleven items in the way of articles, editor­
ial notes, letters to the Editor and items in 'Many 
Voices' which we considered were wrongly refused 
permission by the censor who was misusing his powers. 

We are happy to inform our readers that, on Novem­
ber 2..1 and 26, Mr. Justice R. P. Bhatt delivered his 
judgement upholding the Editor's point of view and 

quashing the decision of the censor on each and every 
item he had barred from publication. 

Since Mr. Binod Rao, the censor, has gone in appeal 
against this judgement, editorial comment must be 
suspended. This issue of Freedom First is therefore 
restricted to the publication, for the information of our 
readers, of extracts from the judgement in ow· case, 
without in any war disclosing the contents of the arti­
cles in question since the matter is pending appeal. The 
hearing of the appeal filed by the censor has been 
nxed for Januru-y 5, 1976. 

\\'e are grateful to Mr. Soli Sorabjee and G. A. 
Thakkar, our Counsel, and also to Mr. D. H . .1\anavati, 
our Attorney, who have felt strongly enough about 
freedom of expression and the press, throughout the 
last five months, to act and appear in court on behalf 
of Ft·eedom Fit·st. 

EXTRACTS FROM THE JUDGEMENT 
JN this Petition under Article 226 of the Constitution 

of India, the Petitioner, who is the Editor of 
'FREEDOM FIRST', a monthly journal, has challenged 
the Orders and decision of the Respondent dated 15th 
July 1975, whereby the Respondent has not permitted 
the Petitioner to publish a large part of the material 
sent to the Respondent for scrutinization under the 
provisions of the Central Government Order dated 26th 
June 1975. The material sent for scrutiny of the Res­
pondent on 14th July 1975, is annexed at Exhibits Band 
C to the Petition and related to matters on various 
subjects. 

In order to appreciate the scope of the Petition and 
the challenge to the impugned orders dated 15th July 
1975, it may be necessary to set out certain facts. The 
Petitioner is a citizen of India, and is a Barrister-at-law 
of Lincoln's Inn and an Advocate ( O.S. ) of this Court 
.and is at present practising as a Management Consult­
ant. In January 1972, he took over the Editorship of 
''FREEDOM FIRST'', a monthly journal of Liberal 

Ideas, from one V. B. Kamik, a veteran trade union 
leader. This journal was established as a monthly 
journal in June 1952, and has appeared on the first day 
of every month regularly till June 1975. It is stated in 
the Petition that this journal, since September 1955, has 

·been the organ of the Democratic Research Service 
which was established in 1950 as a non-partisan re­
search and information centre. In view of the procla­
mation of emergency by the President of India on 
26th June 1975, the Cenb·al Government under Rule 48 
of the Defence of India Rules, 1971, (hereinafter refer­
red to as ·'the said Rules"), issued an Order dated 26th 
J unc 1975. A similar order was also issued by the 
Government of Maharashtra under the same Rule im­
posing pre-censorship on publication of newspapers, 
periodicals, pamphlets and other documents. On the 
publication of the Government of Maharashtra's Order 
dated 26th June 1975, the Petitioner as Editor of 
"FREEDOM FIRST'' submitted to one I. Mathur, the 
Chief Director, Infonnation and Public Relations, 
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Government of Maharashtra, and who was the autho­
rised person under the said Central Government Order 
for scrutinization of the matters to be published in the 
said issue. The said Mathur scrutinized the same and 
ordered the deletion of certain articles and approved 
the rest of the material. As only three days remained 
from the due date of publication of the issue on lst 
July 1975, and as the Petitioner could not grasp the 
full implications of the said Sta,te Order, the Petitioner 
decided to keep the space occupied by the censored 
items blank, and, for the information of the readers, 
only print the word "censored" across the whole 
matter. However, as the Petitioner read from the report 
of the Times of India that serious note would be taken 
if as a malter of protest the editorial column or other 
column were left blank, the Petitioner suspended pub­
lication of "FREEDOM FIRST''. 

On 14th July 1975, however, the Petitioner sub­
mitted for censorship a new issue of "FREEDOM 
FIRST'' which consisted of material, publication of 
which been allowed for the earlier issue and also 
certain fresh material which tbe Petitioner felt did 
not contravene any of the guidelines published for the 
guidance of journalists. On 15th July 1975, the major 
part of the material so submitted including material 

___ which the said Mathur had permitted publication was 
censored and on 17th July 1975 "-~L.Petition was fil ed 
in this Court being Miscellaneous Petition No. 
812 of 1915, challenging the said decision dated 15th 
July 1975, whereby the Petitioner was prohibited from 
publishing the material in the said issue. However, it 
was unce1tain at that time as to which authority had 
censored the material and applied his mind for the 
said purpose and as there was a conflict as to who had 
done so, the Petitionet· prayed for withdra>val of the 
said Petition with liberty to file a fresh Petition, in 
respect of the said impugned order dated 15th July 
1975. On 30th September 1975, this court permitted the 
Petitioner to withdraw the said Petition with liberty 
to file a fresh Petition on the same cause of action and 
in respect of the same subject matter. The present 
Petition is in respect of tbe same cnt1se of action aml in 
respect of the same subject-matter viz. decision of the 
Responden t taken on 15th July 1975, objecting to the 
publication of the material submitted on 14th July 
1975, for publishing the same in the issue of the 
"FREEDOM FIRST". 

The articles •.vhich were disallowed related to 
an article wrilten hy former Justice \'. N. Tarkundc 
of the Bombay High Court on lhr "Scope nf 
the pre-censorship Order", a quotation from tht..: 
Financial T•:xprt·~.\· of Ath J nly I H7!3 n \lating tn tl1f' 
il.dmi~sion (\fa \\ rit Pl'tilinll 0n th~: q~te~ti•Hl of f't!'l1'nr­

ship filed in the }.fadras lligh Court; C'lfl..lin i ll:111:. 
relating tf) vVurkl News, the text of the resolution pn<;­
~C:'d hv the 11:\r Cnlllll'il 11f \ l.d t<ll'•l~lilra lt~r n•,·nkin l! llv· 
pr<)(·l nmntion of cm!?rl!rncy prClmul gntc-d iw thP P rP-
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sident of India. A quotation under the title "With Many 
Voices" and other items which originally were allowed 
to be published by the said Mathur by his order dated 
27th June 1975, and which was disallowed by the 
Respondent under the impugned decision, being a 
small editorial note quoting from the Swiss Press 
Review regarding American Liberals and their guilt 
complex. Then an editorial note regarding the resig­
nation of J. R. Jayamardene, the Leader of the Oppo­
sition in Ceylon; an extract from P. Kodanda Rao's 
letter on "Swiss Constitution for India"; an open letter 
to the U.S. Ambassador to India received by the Editor 
from one S. Gopalakrisbnan; and a quotation under the 
heading "With Many Voices" relating to Public Sector 
Commercia] Corporations. This is the material which 
has been censored and publication of which has been 
disallowed on 15th July 1975 by the Respondent exer­
cising his powers under the Centt,al Government Order 
dated 26th June 1975. 

Before I set out the rival contentions of the parties, 
it may be necessary to set out the events which led to the 
prohibition of this material from being published in 
the issue of the ·'FREEDOM FIRST''. On 26th June 
1975, the President of India proclaimed an emergency 
and on the same day an order was issued by the Cen­
h;al Government under Rule 48 of the said Rules which 
recited as a preamble that whereas the Central Gov­
ernment was of the opinion that for the purpose of 
securing the defence of India and Civil Defence, the 

M 
IS J.P. THE ANSWER? 

Minoo Masani 

\\ ritten in the inimitable ~Iusani style, this book 

is a. tnust for anyone who wants to understand J.P. 
Rs. 12 .. 50 1-'10 pp; 8 pages plates; Demy 8'vo. 

\\ :liln hh- I t'O lll all ltf.ading buok stores or from 

1'111· \1 \{ ' \1111 •\' f" II\IP \ NY nr. f'\il~J >\ I Tn. 

Pt n, ErtlltiH,, G·'<'"''·' \l nrlr• · ~ 



}tJnuary 1978 

public safety and maintenance of public order. it was 
nccess:try in exercise of tJ1c powers conferred by sub­
rule ( 1 ) of 48 oE the Defence of Inclia Rules, 1971, to 
make the said Order" whereby-

( 1) that no news, comments, rumOllr or other report 
relating to-

{a) any contravention of aUeged or purported 
contravenlion of any of the provisions of Part 
III Rules 31, and 33 o£ Part IV, rules 37, 38, 39, 
43, 46, 47, 4S, 50, 51 and 52 of Part V, Part VJII 
and Part L'\ of the said Rules including orders 
made th ereunder, or 

(b) any action taken in relation to such con­
travention, or 

(c) any action taken under the provisions of 
the Maintenan~e of Internal Security Act, 1971 
(26 of 1971), 

shall be published in any newspaper periodical 
or other document unless such news, comments, 
rumour or other report bas been submitted for 
scrutiny to an authorised officer and the publica­
tion thereof is authorised in writing by such officer. 

(2) T hat no such pubHcation shall be made except 
in accordance witJ1 such conditions or restrjctions 
as such officer may impose". 

Simultaneously, on the same da), the State Govern­
ment also issued a similar order as issued by the.: 
Central Covcmment dated 28ili June 1975. This Statt"" 
order was , however. rescinded on 14th July 1975. I t 
was on 14tl1 July 1975 that the Pe titioner had submit­
ted the material mentioned above for scrutiny and the 
same was scrutinized admittedly by the Respondent, 
who by his decision dated 15th July 1975, clisallow<:d 
the publication thereof by the Petitioner. 

fn this Petition under Article 226 of the Constih.Ition, 
the Pf'titioner hns not challenged the valiclity either of 
rul<.' 4~ 0f tlw Ddence; ol Ind i;l Rules, 1971. or of l11l 
Ccnlml CovenU11Cilt OnJt·r dated 26th June 1975, antl 
this Petition has proceedcrl and orqued on lhe assump· 
lion that they are validl}' enacted laws and that the 
order dated ~6th J unc 1975, hus been properly madt• 
under the provis ions of the said Rules. No complaint has 
been ronde in this Pelition to the validity of the said 
order and this Court has b een asked to proceed in 
deciding wh<'lher thC' impugned d ecision dated 15th 
July 1075 is va lid or iliC'gnl on the a~sumption tha t tJw 
I lc~pondl;'nl had tltc pO\\'l'r lu ~ctutilli£e the article itt 
quv.;ti•m and till mal<:rial phcnl hdoN th(· Tlc·~J HIIu l 
•·td h· ·•n,.,, tlu' <;,11 11( ' t~1 1tltl lw puhli);llt'u. 

Tl11· grN111d <If cht~llv ll ~l· ttl the llllJIUgnt:U VHlcr 
dati d lltlt ltdv W7:i •:-. tll .• t lht· Hc~pondt·nt h~1~ acted 
ill l">'·"~~ t>l lm ·, ~tth,wit\ a·1cl hb clrcision h:'ts bce>n 
) it ial;•d IJV [1\...ttl •L 11!111 l"l) ll 'lcli •l·allcll l •' \ ll :l t ll nus ·'"" 

) 
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irrelevant factors and that befor~ any article can be 
prohibited from publication, there are necessary pre­
conditions which must be f ulfi1led, viz. that the article 
musl have a direct and proximate nexus with the pur­
poses menlioned in the said Rule 48, viz., (1 ) of secur­
ing the defence of India ( 2) aivil defence, ( 3) the 
public safe ty and ( 4) maintenance of public order, 
and this is tho scope and object also of tbe Order dated 
26th j une 1975. ln Rule 48 of the said Rules, it is fur­
ther menlioned viz., that power to impose censorship 
can be for efficient (:onduct of military op~rations. 

* * * * 
This then brings m<: to the main contentions on 

merits of the Petition, viz. whether the Respondent was 
entitled to prohibit the publication of these articles and 
t11c material submitted to him for his scrutiny under the 
provisions of the Central Government order dated 26th 
june 1975. It m ay be stated that it is unnecessary in this 
judgement to set out the scope and object of tl1e Central 
Government Order dated 26th June 1975, as amended 
by tl1e Central Government order dated 12th August 
1975, as tl1e same has been considered and decided by 
this Court in tl1e abo\'e unreported decision dated 12th 
November 1975, in the case of Y. D. Lol.:urkar v. Binod 
U. Rao & Anr. in Miscellaneous Petition No.l230 of 1975 
and referred to above. That decision following other 
decisions of tJlis Court sets out the well-settled p rmcip-
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les necessary to be considered when an authority has to 
scrutinize articles and material to detemtine whether 
they contain objectionable mattar. Objectionable 
matter necessarily includes matters relating to securing 
the defence of India, civil defence, public safety, and 
interest and maintenance of public order. 

Accepted principles for so determining may be said 
to be that the article must be read as a whole and in 
its proper context; a stray sentence here and there is 
not to be taken as a guide for determining the intent of 
the writer. It is a fundamental principle of democracy, 
ond speci!zlly wllen it relates to the Freedom of the 
Press, t1wt everyone ought to have the privilege of 
expressing opinioll.S which are unpopular or distasteful 
:tO long as such criticism is constructive and is not 
mewu in orclet• to subvert the auti~Qrity of law O"r Llle 
Government ·in power (Italics ours). 

Before this Court, the Respondent has exhibited as 
Exhibit 2 a pamphlet entitled 'Preserving Our Demo­
cratic Structure' which relates to an extract of the Prime 
Minister's. speech in the Lok Sabha on 22nd July 1975. 
In that speech in Parliament the Prime ~Iinister while 
explaining t"11e reasons for lhe emergency has in no un­
certain .te~s stated as follows:-

'There is no doubt about the need for a regulated 
expression of public discontent against the policies 
of even an elected Government. \Ve, have always 
said that; we hnve never tried to stop sucl1 criticism." 

"However, when protests and resistance are con-
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ceived to destroy the very fabric of society and 
undo the stability of the political system, such 
aclions become a disguise for action to destroy 
democracy. Every right tl1at the State concedes to 
the individual imposes an obligation on him. Similar­
ly, groups and organised associations who enjoy 
political freedom in a democracy must respect the 
limits within which those rights have to be exercised". 

Therefore, it i..s not every criticism of the elected 
Government or the party in power that cdn be muffled. 
Constwctive criticism, is permitted and it is observed 
so on the floor of the Lok Sabha by the Prime Miuist·er 
(Italics ours) . The Government bas, therefore, itself 
put a fetter upon its power and restricted the publica­
tion of a matter corclated to the objects mentioned in 
Rule 48 of the Defence of India Rule, 1971, and which 
objects are also recited in the Central Government 
Order dated 26th June 1975. If any article or material 
comes witl1in the ambit and scope of the said objects, 
tl1en alone power is vested in the authority scrutinizing 
the article or material to object and prohibit the publi­
cation of such :nticlc and material. The power of such 
an authority is limited and must be confined within the 
four corners of the statute and the objects mentioned 
therein. The power is not unlimited because the authori­
ty giving such power viz., the Central Government, bas 
itself placed restrictions and limitations on its power 
and feels it sufficient for the purpose of what may be 
termed pre-censorship. Therefore, it is in tl1e light of 

GlVCODtN has fm .. :- ·,ed o .Jt rr-.· ! 
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these observations and conclusions of mine that one 
has to consider whether the application of mind by the ,7 

Respondent and exercise of such power in coming to 
the conclusion that the material should not be allowed 
for publication is within the limits of his authority and 
whether he has follO\ved the well accepted criteria in 
satisfying himself that the article and material are 
objectionable in the sense stated above. 

* * * 
H aving consid ered each and every article on m erits, 

it appears to me that the respondent has taken into 
consideration extraneov matters and irrelevant factors 
and decisions and procooded on considerations not re­
levant and germane to the matter which fell within the 
ambit of t ile provisions of the Central Government • 
Order dated 26tl) June 1975. 

* ~­,. * * * 
The decision of the Respondent is to be made after 

tl1e application of his mind and it is a matter of his 
subjective satisfaction. In that case what is to be con­
sidered by the CoUl't is his application of mind on th~ 
date he gave his d ecision, i.e. lStl1 j uly 1975. It is not 
retrospective application of m ind from 5th August 
1975, and therefore, for the purposes of this Judgement, 
I am entirely ignoring the guidelines dated 5th August 
1975. So far ~ the guidelines dated 6th August 1975, 
are concerned, the object of the guidelines also appe::lrs 
to me to be beyond the ambit and scope of the Central 
Government Order dated 26th June 1975. The objects 
mentioned in the gnidelines dated 5th August 1975, 
apar t from maintenance of public order, include stabi­
lity of economic growth in tl1c counlTy which in my 
opihion appears to he clulsitle tlte ambit and scope of 
the Central Government Order itself. H owever, I am 
not indmed to decide in the present case the vires of 
those g_uidelines in the light of the Central Government 
order dated 26th June 1975. In my view, these guide­
lines were not before the nutborily on 15th July 1975, 
and must be ignored for tlw purpose of my decision. 
Much emphasis has been led by Mr. Advani on these 
guidelines and as stated above, and considered by me, ~ 
he has relied mostly upon the guidelines of 5th August 
1975, to support the decision of the authority, dated 
15th July 1975. He has also cited before me several 
decisions of tl1e Supreme Court and of other High 
Courts to ernphasise the fact that the Court ought not 
to issue a writ of Mandamus if tbe Court is of the 
opinion that it was tllc mandatory obligation of the 
Respondent in this case to obey the orders of the Chid 
C.:11..~ur t:OlJt~linc.:cl in lht~ said l!.l ll tklint~.~. Jt j, unn 'C'C'S· 
>-lf}' lu Ulit:.i J er tlti.~ •l:.pt.:d 11f lltt.: tll;tl(<' r as i11 111 ~ 
vit'w the gtrideli nt·~ dato:d 5th August 1975, were' nol 
before the Offic<:r when ht:' passed his order. Apart 
therefrom. •lS I am ot the view that nol)c of tJwsu 
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· · ·• ~- it is unnecessary to decide the question G.. 

regardil)g the scppe ~d ?},liecJ of ~e <?epjral , Cov- .~ 
orn.ment order dated 26th une 1975, .a~'d the Jraming J 

of th~ Guidelines inconsis ent therewith. j 
Mr. Sorabjee, for the petitioner, also r"lied upon the . 

several decisions of the Supreme Court .and also sub- i 
mitted ... that these guidelines did no~ have statutory ~ · 
force unless they were publish~d and knoWn to the j 
public at large. It is unnecessary for me to consider r 
this aspect of the matter, as I'have proce~oed on the t 
assump~on that these guidelines, even if effective, have·; 
not been followed by the Respondent in the present,.... 
case. -~ • · 

1 ·Havin·g ~CixJS"i<lored each and every·article_in the light \ 
of th~ Gentral :_"~overnment Order dated 26th June • 
1975,'and alsq applying the guidelines as of 26th June · 
1975, as well as those of 5th August 1975, whiCh as, 
stated above, in my view.,: are in fact rot applicable to 
the facts of the present case, I am of the opinion that 
the Respondent has misdirected himself in law, and 
has also considered extraD.eous and irrelevant matters. 
Hence the order of the Respondent in relation to these 
articles dated 15th July '1975 must be set aside. 

__ Cnc~.lJold that"the'Respondent has acted without 
jurisdiction and there wa~ no authority of law which 
gave pim ~he power to issue the impu_g.ned orders 
because the Respondent, while issuing these orders, ' 
has acted in excess of his authority, the Petitioner 
being a person interested in the decision and vitally con­
cerned .with the same is entitled to approach this Court 
under Article 226 of the Constitution of India. 

In the result, therefore, the Petition must be allowed 
io..tenns of prayer .( a) and (b) of the Petition and the 
Rule made absolute in those terms. The Respondent to 
pay to the Petitioner the costs of thfs Petition. 
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