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THE unfortunate events leading to the Supreme
Court’s intervention in what has popularly come to
be known as the Eenadu Case have once again reviv-
ed the long drawn out debate on parliamentary pri-
vileges in India. The case, it may be recalled, arose
out of the issue of a warrant of arrest by the Andhra
Pradesh Legislative Council against Mr. Ramoji Rao,
editor of the Telegu daily Eenadu after a Committee
of the Council had found him guilty of breaching the
House’s privilege. Fortunately, in a timely and sen-
sible move the Supreme Court restrained the Council
from translating into action its stated intention of
committing Mr. Rao to prison and thus defused the
tension that had been mounting ominously for days.

The Eenadu Case is, of course, not the first of its
kind; it is in fact only the latest in a series of equally
disturbing cases which have brought into sharp focus
the fragile state of the citizen’s freedom of speech and
expression vis-a-vis those powerful bodies of the
legislative branch which bid fair, at the slightest op-
portunity, to display their might by the sheer force
of brute majorities.

The tragedy, alas, has been compounded by the
nebulous state of the law which, despite sharp criti-
cism by jurists and journalists from time to time, has
been left to remain unchanged for over three decades
now. The few changes that were attempted turned
out, on deeper scrutiny, to be mere cosmetic ones,
leaving the main defects untouched.

When the Constitution was enacted in 1950, it was
clearly the intention of its framers that sooner rather
than later legislators would apply their mind to for-
mulating a comprehensive code enlisting the privileges
of Parliament and the State Legislatures. It was on
the strength of this hope that they passed into law
Art. 105(3) which laid down that “the powers, pri-
vileges and immunities of each House and of the mem-
bers and the Committees of each House of Parlia-

ment shall be such as may from time to time be defin-
ed by the legislature by law, and, until so defined,
shall be those of the House of Commons of the Parlia-
ment of the United Kingdom and of its members and
Committees, at the commencement of this Constitu-
tion.” An identical provision was made, vide Art.
194(3), for the State Legislatures.

Unfortunately, far from moving towards codifica-
tion, every attempt was made by Parliament and the
State Legislatures to let the privileges remain as they
were, so that each time a question arose for determi-
nation reference had to be made to the position which
obtained in England on 26 January 1950. What is
werse, the infamous 42nd Amendment went so far
as to delete the reference in the abovementioned
Articles to the definition of parliamentary privileges
by a “law” and ordained instead that these privileges
could “be evolved” by the legislative body concerned.

The dangers underlying this unsatisfactory state of
the law first became apparent as far back as 1958
when the Supreme Court was faced in the Searchlight
Case with the task of deciding whether, in the event
of a conflict between parliamentary privileges and
fundamental rights, the former prevailed or the latter.
By a majority of 4 to 1 the Court answered the ques-
tion in the affirmative, holding that the fundamental
right of free speech and expression being a “general”
provision, cannot prevail over a “special” provision
conferring privileges on Parliament and the State
Legislatures. Justice Subba Rao, however, dissented.
“I yield to none in my respect for that august body,
the Legislature of the State,” said the learned Judge,
“but we are under a duty enjoined on this score by
Art. 32 of the Constitution to protect the rights of
the citizens who in theory reserved to themselves cer-
tain rights and parted only the others to the Legisia-
ture,”
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